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Xo. 11,SOI 


QUESTIONS PRESENTED 

Ill a case where the lower court, after a hearing on habeas 
corpus brought to test the validity of an extradition order 
issued by the Chief Judge of the District Court, dismissed 
the writ and ordered appellant to be remanded to the custody 
of appellee, the marshal of the District of Columbia, for 
extradition to the Commonwealth of Pennsylvania, the 
demanding state, and where the evidence showed that the 
requisition papers were based on an indictment found in 
the demanding state and further showed that the jurat on 
the accompanying information, which information was not 
the basis for the requisition, was obviously in error in that 
it was dated two weeks prior to the date of the alleged crime, 
and further where conflicting testimonv was introduced 
as to the presence of appellant in the demanding state on the 
date of the alleged crime, the following questions, in the 
opinion of the appellee, are presented: 

1. Does an obvious clerical or typographical error in the 
jurat of an information which accompanies the requisition 
papers vitiate the indictment which is the basis for the 
request for extradition, when the indictment was returned 
subsequent to the filing of the information? 

2. Will a mere conflict in the evidence as to the presence 
of the accused in the demanding state on the date of the 
alleged crime warrant discharge on a writ of habeas corpus, 
when the lower court, as the trier of the facts, found that 
the accused was so present ? 


(0 





INDEX 


Page 


Counterstatement of the Case. 1 

Constitutional Provisions and Statutes Involved . 8 

Summary of Argument . 10 


Argument: 

When, as here. Requisition Papers are Based on Charges Con¬ 
tained in an Indictment and Xot Upon an Information with 
Supporting Affidavit, any Technical, Clerical or Typographi¬ 
cal Errors in an Accompanying Information Xot Supported 

bv Affidavit Will be Considered as Immaterial in the Asvlum 
* * 

State and any Such Objections Must be Answered in the 

Demanding State. The Question of Fugitivity is One of 

Fact, to be Decided Exclusively by The Lower Court. 

A. The Information is Controlled by the Indictment. 13 

B. The Fowler Case is to be Distinguished. IS 

C. Fugitivity is a Question of Fact for the Trial Court . 19 

Conclusion . 21 

Appendix . 22 


TABLE OF CASES 


Baker, In Re (1S99), 57 Pac. 827, 21 Wash. 259 . 16 

Barrett v. Bigger (1927), 57 App. D.C. 81, 17 F.2d 669, cert, de¬ 
nied 274 U.S. 752. 15,20 

Benson v. Palmer (1908), 31 App. D.C. 561. 19,20 

Blagrach v. Tope (1935), 64 App. D.C. 225, 76 F.2d 995 12 

Blevins v. Snyder (1927), 57 App. D.C. 300, 22 F.2d S76. 14,20 

Chase, Ex Parte (1947), ISO P.2d 199 at 201, S4 Okl. Cr. 159. 16 

Collins v. Taeger (C.C.A. 9) (1928) 27 F.2d S42 at S45. 16 

Commonwealth ex rel. Barrdi v. Ashe (1951) SO A.2d 62, 367 Pa. 

234 cert, denied 342 U.S. S36 .. IS 

Commonwealth v. Beerson (1944) (Penna.) 32 Del. 84, 49 D & C 

609 . IS 

Commonwealth v. Berke (1S50) (Penna.) 60 Dauph. 5/7. 17 

Commonwealth v. Hinchliff (1949) (Penna.) 31 Erie 48S. 18 

Commonwealth v. Jovoich (1938) (Penna.) 5 Sch. Reg. 19S. IS 

Commonwealth v. Lawton (1951) S4 A.2d 3S4,170 Pa. Super 9 ... 18 

Commonwealth v. Lingle (1936) 1S2 A.S02, 120 Pa. Super 434 ... 17 

Commonwealth v. Schell (1946) (Penna.) 62 Montg. 113, 60 York 

49 . IS 

Commonwealth v. Spanos (1944), 34 A.2d 902, 153 Pa. Super 

547 . IS 

Commonwealth v. Streets (1933) 24 Del.203, AfFd 172 A.31, 113 

Pa. Super 65 (1934). IS 

Commonwealth v. Syren (1942) 27 A.2d 504, 150 Pa. Super. 32. ... 18 

Commonwealth v. Vitale (1915) (Penna.) 32 Lane. 153. IS 

Commonwealth v. Walters (1932) (Penna.) 6 Som. 151, 43 Lane. 

2S6 . 18 


(m) 
























Cases—Continued 


Page 

DepoiUy v. Palmer (1906) 2S App. D.C. 324.13.17,20 

Ellis. Ex parte (192S), 9 S.W. 2d 544. 223 Mo. App. 125 15 

Ellison v. Splain (1919) 49 App. D.C. 99. 261 Fed. 247 19.20 

Farr v. Palmer (1904) 24 App. D.C. 234 13.17 

Fowler v. Ross (1952) 90 U.S. App. D.C. 305. 196 F.2d 25 11. IS, 19. 20 

Georye. Ex Parte (1937) 73 P.2d 471 at 475. 63 Okl. Cr. 115. 15 

Goodale v. Splain (1914) 42 App. D.C. 235 .12,20 

Hard v. $ plain (1916) 45 App. D.C. 1 13 

Hayes v. Palmer (1903) 21 App. D.C. 450 . 13,14,17.20 

Flercog v. Colpoys (1944) 79 App. D.C. SI. 143 F.2d 137 12 

Hill v. Dorsey (1927) 57 App. D.C. 305. 22 F.2d 1003 12,14 

Jackson v. Snyder (1923) 54 App. D.C. 23. 293 Fed. S42 20 

Johnson v. Mathews (1950) S6 U.S. App. D.C. 376 at 37S, 1S2 

F.2d 677 eert. denied 340 U.S. S2S. 11,12 

John v. Splain (1921), 50 App. D.C. 201, 269 Fed. 717 . 15 

Kelsey. Ex parte (1941) 21 A.2d 676. 19 X.J. Mist*. 4SS .17 

Kuhns , Ex parte (1913) 137 Pae. S3 at S4, 36 Xev. 4S7 ...... 15 

Lamar v. Splain (1914) 42 App. D.C. 300 . 12.14 

F.2d 169 11.12.14.20 

Lee Sing v. Cot tone (1941) 74 App. D.C. 374 at 379, 123 
Levy v. Splain (1920) 50 App. D.C. 31, 267 Fed. 333 20 

Maktos v. Mathews (1952) 90 U.S. App. D.C. 1S3. 194 F.2d 354 12,20 

Marksw Eckerman (1927) 57 App. D.C. 340, 23 F.2d 761. 14 

Martin v. Splain (1917) 46 App. D.C. 21 . 17 

Morrow, Ex parte (1945) 17 X.\V. 2d 767, 310 Mich. 597. 16 

Palmer v. Thompson (1902) 20 App. D.C. 273 . 12 

Pelly v. Colpoys (1941) 73 App. D.C. 395. 122 F.2d 12, cert, denied 
314 U.S. 622 20 

People ex rel. De Bardas v. Toman (1936) 4 X.E. 2d S59 at S61, 

364 Ill. 516 12 

People ex rel. Georgevitch v. Allman (1940) 31 X.E.2d 590, 375 111. 

363 . 17 

People ex rel. Kahn v. Meyering (1932) 1S1 X.E. 300, 34S Ill. 4S6 12 

People ex rel. Strobel v. Mulcahy (1945) 60 X.E. 2d 397, 390 Ill. 

233. cert, denied 326 U.S. 6S1 . 15 

Pierce v. Creecy (190S) 210 U.S. 3S7 . 17 

Reed v. Colpoys (193S), 69 App. D.C. 163, 99 F.2d 396, eert. 

denied 305 U.S. 59S . 12 

Riccardi. Ex parte (1949) 203 P.2d 627 at 633. 6S Ariz. ISO 17 

Rile,, v. Colpoys (1936) 66 App. D.C. 116, S5 F.2d 2S2 . 20 

Rosselle, Ex parte (1920) (Tex. Cr.), 222 S.W. 24S at 249. 17 

Ryan v. Rogers (1913) 132 Pac. 95, 21 Wvo. 311 12 

Snyder v. Hunter (1925) 56 App. D.C. 41,'S F.2d 902 12 

Stallings v. Splain (1919) 49 App. D.C. 3S, 25S Fed. 510, affirmed 

253 U.S. 339 12 

State V. Bates (1907) 112 X.W. 260, 101 Minn. 303 . 16 

State ex rel. Munsey v. Clough (1902) 53 Atl. 10S6, 71 X.H. 594, 

67 L.R.A. 946 . ... 16 

Stumpf v. Mathews (1952) 90 U.S. App. D.C. 177, 195 F.2d 35 . . 14,20 

Tiberg v. Warren (C.C.A. 9) (1911), 192 Fed. 45S at 463. 12 

Tyler v. Pierce (1952 (Miss.) 61 So. 2d 309 at 310 . 17 




































Cases—Continued 


v 


Page 

TTaffs v. Splain (1921) 51 App. D.C. 129, 277 Fed. 335. 12,20 

Webster v. Splain (1917) 45 App. D.C. 567. 12,17 

Wellman v. Moore (1942) 76 U.S. App. D.C. 175, 130 F.2d 43S . . 20 

Wheeler v. Palmer (1914) 42 App. D.C. 395. 12,17 

Williams v. Robertson (1936) 95 S.\Y.2d 79 at SO, 339 Mo. 34 15 

Young v. Math exes (1949) S4 U.S. App. D.C. 345, 174 F.2d 35 20 

OTHER REFERENCES 

35 C.J.S. Extradition, Section IS. 21 

Pennsylvania Rules of Practice... 6, 7,13 

Purdon’s Penna. Stat. Anno.: 

Title IS. Sec. 4S34 . 12 

Title 19. Sec. 191.3 (1941). 13 

Title 19, Sec. 191-23 (1941). 13 

Title 19, Sec. 431, 433. 18 


















3lmteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,801 

Lex Bruzaud, appellant 


v. 

W. Bruce Matthews, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

In August, 1952, appellant was arrested and charged with 
the crime of false pretenses in the Municipal Court for the 
District of Columbia (R. 16, 72, 105). Then, on September 
19. 1952, appellant was arrested as a fugitive from justice, 
on the basis of information received from the Common¬ 
wealth of Pennsylvania. District of Columbia Code (1951), 
$ 23-403. On October 21, 1952, in the United States Branch 
of the Municipal Court for the District of Columbia, the 
fugitive charge was dismissed, pending the outcome of the 
local charges against appellant and a detainer was placed 
against him at the Washington Asylum and Jail (R. 101- 
105). Thereafter, a new fugitive warrant was issued on the 
same basis and information as had supported the original 
warrant (R. 101). 


(l) 


o 


Appellant, who was then at liberty on a cash collateral 
(K. 16-17), was committed to the custody of appellee on 
March 21, 1953, after a hearing in extradition proceedings 
before the Chief Judge of the District Court (R. 101, 105). 
At such hearing, the Requisition Papers from the Governor 
of Pennsylvania, including a certified copy of an indict¬ 
ment returned on September 2, 1952 by a grand jury in 
Allegheny County, Pennsylvania wherein appellant was 
charged with having committed the crime of fraudulent con¬ 
version on July 8, 1952. were produced. In addition, Mar¬ 
tin Hausrath testified that appellant was the person named 
in the Requisition Papers and that appellant was present 
in Pennsylvania on July 8, 1952 (R. 105-106) ( Common¬ 
wealth of Pennsylvania v. Bruzaud. Requisition Xo. 1084). 

On March 24,1953, appellant filed a petition for a writ of 
habeas corpus, alleging therein, inter alia . that he was not 
a fugitive from justice since he was in the District of 
Columbia on July 8,1952 (R. 101-102). 1 The writ was made 
returnable at five o’clock, p.m. on March 24, 1953 (R. 102- 
103), at which time the hearing on the petition was started 
(R. 3. 100) (Habeas Corpus Xo. 33-53). 

A. Testimony at the hearing. 1. On behalf of appellee: 
(a) Martin Hausrath (R. 7-15), 1001 West Street, Home¬ 
stead. Pennsylvania, testified that he swore to an informa¬ 
tion charging appellant, whom lie identified in the court¬ 
room. with the crime of false pretenses (R. 7-8). He stated 
that from about two o'clock p.m. until four o'clock p.m. on 
July 8, 1952, he met with appellant in the law offices of 
Morris M. Berger, the witness's attorney, located in Suite 
1704, Law and Finance Building, Fourth Avenue, Pitts¬ 
burgh, Pennsylvania (R. 7-8, 10), at which time he gave 
appellant, in the presence of attorney Berger, a sum of cash 
money totalling $875.00, with which appellant was to pur¬ 
chase surplus materials such as pipe and jacks (R. 8-10). 
The deal was solely between witness Hausrath and appellant 
but appellant was to put up no money. Due to past busi- 

1 Appellee's Return and Answer to the Petition was filed on April 
6. 1953. during the adjournment of the hearing (R. 105-106) (See 
XoteXo. 4 f.fj. 


3 


ness relationships, no receipt was given for the money and 
no papers were signed (R. 9-13).- He has not seen appellant 
until today, in the courtroom (R. 11)." In response to ques¬ 
tions by the court, witness Hausrath identified appellant 
as the person named in the Pennsylvania indictment and 
again stated that appellant was present in Pittsburgh, 
Pennsylvania, on July 8,1953 (R. 14-15). 2 3 4 5 

2. On behalf of appellant: (a) June Anderson (R. 26-44), 
Chief Operator, Hotel Congressional, Washington. I). (\, 
testified that the records of such hotel indicate that appel¬ 
lant and his wife registered on June 3, 1932 and checked out 
on August 15, 1952, and that they occupied Room 201 from 
July 5 to July 11, 1952 (R. 26-30) (R. 112-113). She stated 
that, on August 3, 1952, singleroom rates were charged (R. 
31-33) (R. 31,33) (R. 114), and that five local and three long¬ 
distance telephone calls were made from Room 201 on July 
8, 1952 (R. 31, 33) (R. 115-116), but she could not tell who 
had made such calls (R. 36, 40)/’ 


2 Witness Hausrath testified that, although his attorney was 
present the deal here under consideration was between the witness 
and appellant (R. 9-10). Appellant, therefore, is not accurate when 
he states (Br. at p. 101 "* * * Then he stated that no one else 
was present during this transaction (Tr. 91 and exactly twelve 
questions later he stated that his attorney was present (Tr. 10). 
Such a witness is not worthy of belief. * * *" 

3 Witness Hausrath testified that he had traced appellant (R. 11). 
Appellant, therefore, is not accurate when he says (Br. at p. 7) 
<•* * * complaining witness testified that he never saw or 
heard nor was he able to trace the whereabouts of the appellant 
* * * The fact that appellant was arrested on a fugitive war¬ 
rant after the indictment demonstrates that he was successfully 
traced. Hence, appellant’s charges of "perjury” (Br. at p. 7), are 
without foundation. 

4 The hearing was continued, at appellant’s request, until April 
24, 1953 (R. 104). Present counsel for appellant did not represent 
him at the first session of the hearing (R. 3. 20-21, 120). 

5 The long-distance calls were made on July 7. 1952 at 9:20 a.m. 
to Hazelton. Pennsylvania (R. 37): on July 7, 1952 to St. Louis, 
Missouri, but no time is indicated because the bellboy, who is on 
duty from midnight until eight a.m., took the call (R. 37): on July 
8. 1952 to Philadelphia. Pennsylvania at 10:27 p.m. (R. 38. 41-42) 
(R. 116); on July 8. 1952 to Columbus. Ohio at 11:12 p.m. (R. 39) 
(R. 116): and on July 8. 1952 to Wydown, Miss.—probably meaning 
Mississippi—at 10:25 p.m. (R. 39. 41) (R. 116). No times are 
indicated on the local calls (R. 35) (R. 115). 
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(b) Gene Hire (R. 47-60), vice president of American 
Rail and Steel Company, testified that he mot appellant, 
whom he has done business with since 104.*), on July S, 1952 
and that he recalls such date because his son left for Korea 
earlv on the mommy: of Julv 8, 1952 and, while returning to 
his home at about three o'clock a.m., witness Rice had an 
automobile accident (R. 50-53. 59-60)/’ 

Witness Rice stated that he met appellant at one o'clock 
p.m. in the Congressional Hotel. After lunching together, 
they returned to appellant's room, where appellant's wife 
was present. He departed around seven p.m. (R. 53-56). 
Such appointments were kept in a log book, but the entries 
were made after the events had transpired (R. 49-50, 53-55, 
59). 7 

(c) Marif Louise Brtts Bntzinnl (R. 60-71), wife of ap¬ 
pellant, testified that several persons, including a Mr. 
Berger from Pittsburgh, Pennsylvania and witness Rice, 
came to see her husband at their apartment in the Congres¬ 
sional Hotel within thirty days of July 8, 195*2 (R. 61-63)/ 
She stated that, on July 8. 1952. witness Rice arrived at 
about 11:30 a.m. and the two men went to lunch, returning 
around four o'clock p.m., and talked together until late in 
the afternoon (R. 65-66)/ Her husband telephoned to St. 


tf Petitioner's Exhibit No. 9 is a letter from Marbury Motor Com¬ 
pany to witness Rice, wherein it is stated that the wrecked automo¬ 
bile was brought into the shop at 8:30 a.m.. on July 9. 1953. and 
that it was the understanding then that the accident had occurred 
on the previous night (R. 117) Petitioner's Exhibit Xo. 10 is a serv¬ 
ice order from Marbury Motor Company to witness Rice, dated 
July 15. 1952. showing charges of $65.16 (R. 11S). 

7 Witness Rice did not make entries in his log-hook after he met 
appellant on prior occasions (R. 57-581. 

> It is to be noted that witness Hausrath’s attorney in Pittsburgh, 
Pennsylvania is Morris Berger iR. 9-10. 63-64>. Appellant’s 
efforts to show malicious motivations on the part of Berger were 
excluded (R. 63-64). 

!> Mrs. Bruzaud repeatedly referred to the date as June S. 1952 (R. 
67-68). See R. 69: “Q. * * * Was it July S or June S that Mr. 
Bruzaud got in trouble? A. Xo. He wasn’t—that is. when they say 
that this thing happened, but he was in town that day.” 


•* 

o 
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Louis and Philadelphia and she made no local calls on July 

8, 1952 (R. 66). 10 

(d) Appellant (R. 71-88), testified that he resided at the 
Congressional Hotel from June 3, 1952 until August 12, 
1952, the night that he was arrested (R. 71-72). 11 He stated 
that he was introduced to witness Hausrath in 1949 by attor¬ 
ney Morris Berger and that he had seen Hausrath only three 
times since then (R. 72-75, 87). He denied seeing Hausrath 
in Pittsburgh, Pennsylvania on Julv 8, 1952, saving that on 
such date, he met witness Rice at the Congressional Hotel 
at about one o'clock p.m. They had lunch and returned to 
the room, where thev discussed business until about seven 
o'clock p.m. (R. 75-79, 87). He claimed that, on July 8, 
1952, he made several local telephone calls (R. 79-82), and 
three long-distance calls (R. 82-85). 12 From August 3 until 
August 12, 1952, he was out-of-town and he paid a single- 
room rate at the hotel (R. 85-88). 

B. The Pennsylvania Requisition Papers. As stated herein 
above, appellant was indicted on September 2, 1952, in Alle- 
ghenv Countv, Pennsylvania on the charge of fraudulent 
conversion. Such indictment became the basis for the 
Requisition Papers which were sent to the Chief Judge of 
the District Court on October 16, 1952 (Requisition Xo. 
1084). The following items constitute such Requisition 
Papers, which papers were before the lower court at the 
hearing on the petition for a writ of habeas corpus: 13 


10 It is to be noted that the hotel records indicated that the tele¬ 
phone call to St. Louis. Missouri was made on July 7, 1952 (R. 37). 

11 Appellant is referring to his arrest in the District of Columbia 
on local charges and not to his arrest on the fugitive warrant, since 
he was so arrested on September 19. 1952 (R. 101-105). 

12 Appellant impeached his own exhibits by testifying that his call 
to Philadelphia. Pennsylvania was not made at 10:27 p.m. (R. 83); 
that he called Canton, Ohio, not Columbus, Ohio (R. 84); that he 
called St. Louis, Missouri, not Wyndown, Mississippi (R. 85). C.f. 
Xote Xo. 5, supra. 

13 It is to be noted that the Requisition Papers (Requisition Xo. 
1084) issued by the Governor of the Commonwealth of Pennsyl¬ 
vania, which were used in the instant extradition and habeas corpus 
proceedings, were unable to be photostated as part of the record in 
the instant case. Therefore, the original papers were transmitted to 
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1. The original .statement of the Governor of Penn¬ 
sylvania, under the Great Seal, to the Chief Judge of 
the United States District Court for the District of Co¬ 
lumbia, dated October lb, 1932. 

2. The original petition of James F. Malone, Jr„ Dis¬ 
trict Attornev in and for the Countv of Alleghonv, 

• • » • 

Pennsvlvania to the Governor of Pennsvlvania, dated 
• • 

October 1.3. 1952, wherein it is requested that Requisi¬ 
tion Papers be issued to the District of Columbia. 

In the Petition it is stated that it appears from an 
information and indictment that appellant is charged 
with fraudulent conversion, committed on July S, 1952. 
It also is stated that appellant tied on or before July 22, 
19.32: that his presence in the District of Columbia is 
founded on a letter dated September 19, 19.32 from the 
Metropolitan Police Department to a constable in Pitts¬ 
burgh, Pennsylvania: and that appellant was then un¬ 
der arrest in the District of Columbia. 14 

3. A copy of the Rules of Practice then in force in 
Pennsylvania, pertaining to requisition for extradition. 

4. An attested copy of the information of Martin 
Hausrath. wherein it is stated that appellant, on July 
8, 19.32, in Pittsburgh, County of Allegheny, Pennsyl¬ 
vania did then and there fraudulently convert the sum 
of $875.00, which belonged to the complainant. 1 ’ 

Attached to the information is a certificate, dated 
October 13, 1952, relating to the official character of 
the alderman before whom the information was taken. 10 

5. A copy of the transcript of docket, showing the 
date of the warrant as June 25, 1952 and the return as 
July 23, 1953. 

this Court (R. 122). Such papers will he referred to hereinafter as 
“Requisition No. 10S4”. Portions of the papers are set out in the 
Joint Appendix (J.A. 2-5) and in the Appendix hereto (App. pp. 
22-24) 

14 Such petition fully complies with the Pennsylvania Rule* of 
Practice (Rules a-i): see also Rule 2 (J.A. 2) (App. at pp. 22-23). 
It is to be noted that the Requisition herein was not issued on the 
petition alone (Additional Suggestions to the Rules of Practice) 
(J.A. 2) (App. at p. 24). 

ir * It is to he noted that the Pennsylvania Rules of Practice do not 
require the information to lie made a part of the Requisition Papers. 

It is also to he noted that the jurat on the copy reads as follows: 
“Sworn to and subscribed before me this 25th day of June A.D. 
1952. Leonard A. Civill (signed).” This is the date upon which 
appellant bases his appeal herein (J.A. 3). 

10 See Pennsylvania Rules of Practice, Rule 5 (App. at p. 23). 
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fi. A copy of the prosecutor's recognizance, acknowl¬ 
edged on July *23, 1952, wherein Martin Hausrath is 
bound to appear to testify against appellant, whose 
address is shown as “Congressional Hotel, Washing¬ 
ton, D. C.” 

7. A copy of a warrant, dated June 25, 1952, issued 
by Alderman Civil to constable Nick Gallo. On the 
reverse side, the return shows that on July 23, 1952, 
appellant was not in the constable’s “vailwick.” 

8. A copy of the indictment, dated September 2, 1952, 
for fraudulent conversion committed on July 8, 1952 
in Allegheny County, Pennsylvania, wherein it is stated 
that appellant “ * * * having received and having pos¬ 
session of: the sum of eight hundred and seventy-five 
dollars, * * * of moneys and property of and belonging 
to Martin TTausrath in the capacity and by the means 
and manner following, to-wit: for the purpose of apply¬ 
ing said sum * * * to the purchase price of certain sur¬ 
plus war materials, the nature and amount whereof be¬ 
ing to this Inquest unknown * * * The witnesses 
before the grand jury are shown as Martin Hausrath 
and Nick Gallo. 17 

9. The original affidavit of informant, sworn to on 
October 14, 1952, wherein Martin Hausrath stated that 
the application for requisition was made in good faith 
and for the sole purpose of punishing appellant. 1 * 

Attached to the affidavit is a certificate, dated October 
15, 1952, relating to the official character of the Justice 
of the Peace before whom the affidavit was taken. 10 

10. The original certification of the court records 
contained in the Requisition Papers, dated October 15, 
1952, together with certificates, dated October 15, 1952, 
relating to the official character of the Clerk of the 
Court and the Alleghenv Countv Judge. 20 

11. An original bench warrant, signed on October 15, 
1952, by the Presiding Judge of the County Court. 

C. Findings of Fort and Conrlnsions of Late. After orally 
reviewing the proceedings before it (R. 91-97), the lower 

17 See Pennsylvania Rules of Practice, Rule 3. Since an indict¬ 
ment has been found. Rule 4 is not applicable (J.A. 2) (App. at 
p. 23). 

ls Sec Pennsylvania Rules of Practice, Rule 1 (App. at p. 23). 

1:> Sec Pennsylvania Rules of Practice. Rule 5 (App. at p. 23). 

20 Ibid. 
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court, on April 15,1953, dismissed the petition for a writ of 
Habeas Corpus, discharged the writ, and entered the follow¬ 
ing findings of fact and conclusions of law (J. A. 1) (R. 
107-108): 

• # # • 

1. That the petitioner. Lex Bruzaud, was ordered 
returned to the State of Pennsylvania on March 21, 
1953, by Chief Judge Bolitlia J. Laws, in extradition 
proceedings entitled Requisition Number 10S4. 

2. That the petitioner, Lex Bruzaud, is the Lex 
Bruzaud named in the requisition papers from the 
Governor of Pennsvlvania, entitled Requisition Number 
10S4. 

3. That the requisition papers from the Governor of 
Pennsylvania, contain a certified copy of an indictment 
returned bv a Grand Jurv in Alleghenv Countv, Penn- 
sylvania. charging the petitioner with having com¬ 
mitted the crime of Fraudulent Conversion on Julv 8, 
1952. 

4. Contained in the Governor's requisition papers is 
an information sworn to by the complainant Martin 
Hausrath, alleging the commission of the crime of 
Fraudulent Conversion by petitioner on July 8, 1952. 
The jurat on this information is dated June 25, 1952, 
and is obviously inconsistent and is a typographical or 
clerical error. Moreover, the later certified copy of the 
indictment, which on its face alleges a crime against 
the laws of the state of Pennsylvania, is controlling, 
and cures any defects that may be found in the infor¬ 
mation. 

5. That the petitioner was in the State of Pennsyl¬ 
vania on July 8, 1953. 


From the order dismissing the petition, discharging the 
writ, and remanding appellant to the custody of appellee 
(J. A. 1-2), appellant, who is presently at liberty under a 
cash collateral of $500.00, now brings this appeal in forma 
pauperis (R. 110-111, 119-122). 

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 

Article TV, Section 2, clause 2, of the Constitution of the 
United States provides: 
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A Person charged in any State with Treason, Felony, 
or other Crime, who shall flee from Justice, and be 
found in another State, shall on Demand of the Execu¬ 
tive Authority of the State from which he fled, be de¬ 
livered up, to be removed to the State having Jurisdic¬ 
tion of the Crime. 

Title IS U. S. C. § 31S2 provides: 

Fugitives from State or Territory to State, District 

or Territorv—'Whenever the executive authoritv of anv 
_• • * 

State or Territory demands any person as a fugitive 
from justice, of the executive authority of any State, 
District or Territory to which such person has fled, and 
produces a copy of an indictment found or an affidavit 
made before a magistrate of anv State or Territorv, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic by 
the governor or chief magistrate of the State or Terri¬ 
tory from whence the person so charged has fled, the 
executive authority of the State, District or Territory 
to which such person has fled shall cause him to be 
arrested and secured, and notifv the executive authoritv 
making such demand, or the agent of such authority 
appointed to receive the fugitive, and shall cause the 
fugitive to be delivered to such agent when he shall 
appear. If no such agent appears within thirty days 
from the time of the arrest, the prisoner may be dis¬ 
charged. June 23, 1948, c. 645, 62 Stat. 822. 

District of Columbia Code (1951), § 23-401 provides: 

Extradition—In all cases where the laws of the United 
States provide that fugitives from justice shall be de¬ 
livered up. the Chief Justice of the District Court of 
the United States for the District of Columbia shall 
cause to be apprehended and delivered up such fugi¬ 
tive from justice who shall be found within the District, 
in tlie same manner and under the same regulations as 
the executive authorities of the several States are re¬ 
quired to do by the provisions of sections 5278 and 5279, 
title 66, of the Revised Statutes of the United States, 
“Extradition'; (U.S.C., title 18, § § 662, 663), and all 
executive and judicial officers are required to obey the 
lawful precepts or other process issued for that pur¬ 
pose, and to aid and assist in such deliverv. (Mar. 3, 
1901, 31 Stat. 1340, ch. 854, § 930.) 
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District of Columbia Code (1951), $ 23-403 provides: 

Whenever any person shall be found within the Dis¬ 
trict of Columbia charged with any offense committed 
in any state, territory, or other possession of the United 
States, and liable by the Constitution and laws of the 
United States to be delivered over upon the demand of 
the governor of such state, territory, or possession, any 
judge of the police court of the District of Columbia, 
may, upon complaint on oath or affirmation of any 
credible witness, setting forth the offense, that such 
person is a fugitive from justice, and such other matters 
as are necessary to bring the case within the provisions 
of law, issue a warrant to bring the person so charged 
before the police court, to answer such complaint. (Apr. 
21, 1928, 45 Stat. 440, ch. 398, §1.) 

SUMMARY OF ARGUMENT 

Appellant contends that the lower court committed error 
in dismissing his petition for a writ of habeas corpus sued 
out by him to test the legality of his detention under an 
extradition order because the jurat on a copy of the infor¬ 
mation contained in the requisition papers was dated two 
weeks prior to the date of the alleged crime and because he 
introduced evidence at the hearing on habeas corpus which 
showed that he was not in the demanding state on the date 
charged. 

However, the instant requisition papers were founded on 
an indictment returned in the demanding state on Septem¬ 
ber 2, 1952 wherein appellant was charged with the crime 
of fraudulent conversion on July 8, 1952. The requisition 
was not based on the information and any clerical or typo¬ 
graphical errors appearing on a copy of such information, 
which is merely an accompanying paper, were cured by the 
controlling indictment. Furthermore, technical objections 
to the indictment must be answered in the demanding state 
and, under Pennsylvania law, objections to the information 
or proceedings must be raised before the indictment is 
found. The question of presence in the demanding state 
on the date of the alleged crime is, as appellant concedes, 
a question of fact for the lower court. 


ARGUMENT 


When, as here. Requisition Papers are Based on Charges 
Contained In an Indictment and Not Upon an Information with 
Supporting Affidavit, any Technical, Clerical or Typographical 
Errors in an Accompanying Information Not Supported by 
Affidavit Will be Considered as Immaterial in the Asylum State 
and Any Such Objections Must l»e Answered in the Demanding 
State. The Question of Fugitivity is One of Fact, to be Decided 
Exclusively by the Lower Court. 

The general question presented in the instant appeal is 
whether the District Court erred in discharging a writ of 
habeas corpus sued out by appellant to test the validity of 
an extradition order against him. The extradition of fugi¬ 
tives from justice from one state to another is provided 
for in Article IV, Sec. 2, Cl. 2 of the Constitution of the 
United States, as governed by Title IS U.S.C. § .'1182. The 
extradition of fugitives from justice from the District of 
Columbia to other states is further governed by District of 
Columbia Code (19.11), §§ 23-401-410. The law is now well- 
settled that the issuance of the extradition warrant by the 
proper executive authority, the Chief Judge of the District 
Court in this jurisdiction, constitutes a prima facie of fugi¬ 
tivity, to be overcome by contrary proof in a legal proceed¬ 
ings to review the action of the executive. Lee Won Sing v. 
Cottone (1941), 74 App. D.C. 374 at 379,123 F. 2d 169. The 
law is also well-settled that habeas corpus is a proper legal 
proceeding for such review and that a petition for a writ for 
that purpose tests only that detention but does not test the 
validity of the original or the contemplated incarceration 
in the demanding state. Johnson v. Mathews (19.10) S6 
17.S. App. D. C. 376 at 378, 182 F. 2d 677, cert, denied 340 
U.S. 82S. 

However, the inquiry into the legality of detention as a 
result of extradition proceedings is limited to certain specific 
tests which have recently been reiterated by this Court in 
Fowler v. Ross (1952), 90 U.S. App. D.C. 305, 196 F.2d 25, 
wherein it was held, inter alia , (90 U.S. App. D.C. at 310): 

Thus one charged with crime in any state who flees 

from its justice to another state shall be extradited bv 

% 
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the latter. Under no other circumstances is extradition 
authorized. It has therefore been consistently held 
* * * that in a habeas corpus proceedings involving 
extradition the subjects of inquiry are: (a) whether a 
crime has been substantially charged in the demanding 
state: (b) whether the prisoner is the person so 
charged; (e) whether the prisoner was in the demand¬ 
ing state at the time of the crime (Emphasis by the 
court). 

Appellant does not deny that he is the person named in 
the requisition papers issued by the Governor of Pennsyl¬ 
vania. 21 He does not contest the applicability of the provi¬ 
sions of the Constitution and the statutes cited hereinabove, 
including the power of the Chief Judge of the District Court 
to act in an executive capacity in extradition proceedings, 22 
and the power of the local authorities to detain him pending 
the disposition of such proceedings. 2 * Likewise, appellant 
does not dispute tho sufficiency of the indictment returned 
against him in Pennsvlvania nor the fact that such indict- 
ment embodies a substantial charge against him. 24 Appel- 


21 See: People ex rel. Kahn v. Meyerinq (1932). 1S1 X.F. 300. 
34S Ill. 486; and Ryan v. Royer* (1913>. 132 Pac. 95. 21 W'vo. 311. 

22 To the effect that the Chief Judge of the District Court is dele¬ 
gated to act in an executive capacity under the provisions of District 
of Columbia Code 119511. § 23-401. see: Sfaktos v. Mathews 
(1952). 90 U.S. App. D.C. 183. 194 F. 2d 354: Johnson v. Mathews, 
supra.; Lee Won Sing v. Cottone. supra: Reed v. Colpoys (1938). 
69 App. D.C. 163. 99 F. 2d 396. cert, denied 305 U.S. 59S: Rlagiach 
v. Tope (1935). 64 App. D. C. 225. 76 F. 2d 995: Hill v. Dorsey 
(1927). 57 App. D.C. 305. 22 F. 2d 1003. 

23 That the arrests of appellant on successive fugitive warrants 
were correct, see: Reed v. Colpoys. supra.: Stallings v. Splain. 
(1919). 49 App. D.C. 38. 25S Fed. 510. affirmed 253 U.S. 339: Palmer 
v. Thompson (1902). 20 App. D.C. 273: People ex. rel. De Bardas 
v. Toman (1936). 4 X.E. 2d 859 at 861. 364 111. 516: Tiberg v. 
Warren (C.C.A. 9) (1911). 192 Fed. 45S at 463. That the detention 
of appellant pending the arrival of the requisition papers was pro¬ 
per. see: Herzog v. Colpoys (1944). 79 App. D.C. 81. 143 F. 2d 137; 
Stallings v. Splain. supra. 

24 See: Title 18 Purdon’s Penna. Stat. Anno. §4834: and see: 
Hill v. Dorsey, supra.: Snyder v. Hunter (1925), 56 App. D.C. 41, 
8 F. 2d 902: Watts v. Splain (1921). 51 App. D.C. 129. 277 Fed. 335; 
Webster v. Splain (1917). 45 App. D.C. 567: Wheeler v. Palmer 
(1914). 42 App. D.C. 395: Lamar v. Splain (1914), 42 App. D.C. 
300, dismissed for want of jurisdiction, 235 U.S. 695; Goodale v. 
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lant, therefore, bases his appeal on two points. First, that 
he has not been substantially charged with committing a 
crime in the demanding state because the jurat on the copy 
of the information contained in the requisition papers al¬ 
legedly shows that it was executed two weeks before the 
date of the alleged crime charged therein.-’ And, secondly, 
that he could not be a fugitive from justice because he intro¬ 
duced evidence at the habeas corpus hearing to show that 
he was not in the demanding state at the time of the alleged 
crime. These contentions are without merit or foundation 
in law or fact. 


A. The Information Is Controlled by the Indictment 

1. The indictment is controlling. Article IV, Sec. 2, cl. 2 
of the Constitution requires merely that a person be 
“charged" with treason, felony or other crime. In estab¬ 
lishing the mechanics of extradition. Congress has required 
that such charge be shown by “ * * * a copy of an indict¬ 
ment found or an affidavit made before a magistrate * * 
Title 18 U.S.C. § 31S2.-' : In addition, the legislature of 
Pennsylvania has provided that the charge may be indicated 
in several other ways, in pertinent part, as follows (Title 10 
Purdon’s Penna. Stat. Anno. § 101.23 (1941)) r 7 


I. When the return to this State of a person charged 
with crime in this State is required the prosecuting 
attorney shall present to the Governor his written ap¬ 
plication for a requisition for the return of the person 
charged * * * 


Splain (1914), 42 App. D.C. 235: Depoilly v. Palmer (1906), 2S 
App. D.C. 324: Farr v. Palmer (1904). 24 App. D.C. 234: Hayes v. 
Palmer (1903), 21 App. D. C. 450; cf. Hard v. Splain (1916), 45 
App. D. C. 1. 

See Note No. 15, supra. 

26 The provisions of the Federal Statutes are expressly adopted in 
this jurisdiction. District of Columbia Code (1951). §23-401. 

27 The provisions of this statute are entitled "The Uniform 
Criminal Extradition Act.*’ Title 19 Purdon’s Penna. Stat. Anno. 
§ 191.31 (1941). It is to be noted that the Governor of Pennsyl¬ 
vania is to honor requests for extraditions from other states when 
the charge is set out in any manner expressed in the statute set out 
hereinabove. Title 19 Purdon’s Penna. Stat. Anno. § 191.3 (1941). 
But c.f. Rules of Practice. Rule 3 and 4 (App. p. 23) (See Note 
No. 17, supra). 
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III. The application shall be verified by affidavit, 
shall he executed in duplicate and shall be accompanied 
by two certified copies of the indictment returned, or in¬ 
formation and affidavit filed, or of the complaint made 
to the judge or magistrate, stating the offense with 
which the accused is charged, or of the judgment of 
conviction, or of the sentence. * * * 

Thus, it is obvious that the lower court did not err in hold¬ 
ing that the indictment herein concerned was controlling 
(J.A. 1). The use of an indictment to indicate the fact that 
a substantial charge has been made in the demanding state 

is fullv authorized bv Federal Statute and bv the laws of 
* * » 

the District of Columbia and the State of Pennsvlvania. 

In all applicable statutes, the methods of charging a crime 
is expressed in the disjunctive, thereby negating the premise 
that each method must be correctly used in every case. That 
the Governor of the demanding state was relying on the 
indictment found against appellant is evidenced by the fact 
that the information contained in the requisition papers 
was not accompanied by an affidavit (Requisition Xo. 10S4). 
Such information was merely a supplemental document and 
the lower court did not commit error in holding that the 
indictment was controlling. 

2. Requisition papers mast be honored even where there 
are errors or omissions in the indictment. Although the 
indictment found is the controlling document, it is now well- 
settled that technical errors or omissions appearing thereon 
will be disregarded, providing that the terms of such indict¬ 
ment show that the accused is substantially charged with 
an offense in the demanding state. This Court has held 
that the failure to give the date of the alleged crime in the 
indictment is not fatal. Stumpf v. Mathews (1052), 90 U.S. 
App. D.C. 177, 195 F. 2d 55: and Blevins v. Snyder (1927), 
57 App. D.C. 300, 22 F. 2d 870. It has also been held that 
one good count in the indictment is sufficient to warrant ex¬ 
tradition. Lamar v. Splain. supra. And attacks upon the 
indorsements and attestations on certain indictments have 
been refused merit. Lee Won Sing v. Coitone. supra: Hill 
v. Dorse)/, supra: Hopes v. Palmer, supra. See also: Marks 
v. Eckerman (1927), 57 App. D.C. 340, 23 F. 2d 761. The 


same principles have also been enunciated by the state 
courts. 2 ’* 

In the instant case, appellant does not dispute the fact 
that the indictment found against him in Allegheny County, 
Pennsylvania is correct and proper on its face and that 
a criminal offense, i.e. fraudulent conversion, is substan¬ 
tially charged therein. Therefore, the Chief Judge was 
correct in ordering appellant held for extradition and the 
lower court did not err in dismissing the writ of habeas 


corpus. 

J. Cl<• rival errors in accompanying papers do not vitiate 
the controlling indictment. Notwithstanding the fact that 
the indictment charging the fugitive with the commission of 
a crime is controlling, the requisition papers issued by the 
Governor of the demanding state often, as here, include 
various other documents. The law is now well settled that 


typographical or clerical errors in such accompanying 
papers will not destroy the validity of the requisition papers 
when the accused is substantially charged with a crime in 
the indictment. And this Court, in Barrett v. Bigger (1927), 
57 A})}). !).('. 81, 17 F. 2d 009, cert, denied 274 U.S. 752, has 
held that it is permissible and proper for the courts in the 
asylum state to interpret the requisition papers before it 
in proceedings as are here in issue. 


A case similar to the instant appeal was before this 
Court in John v. Splain (1921), 50 App. D.C. 201, 209 Fed. 
717, wherein the application to the Florida sheriff to the 


- s See: Ex parte George (1937). 73 P. 2d 471 at 475. 03 Okl. Cr. 
115. and Williams v. Robertson (19361.95 SAW 2d 79 at 80. 339 Mo. 
34. wherein mere clerical errors in the indictment as to the date of 
the crime were held immaterial. In People ex ret. Strobel v. Mul- 
coin/ (1945). 60 X.E. 2d 397, 390 Ill. 233. cert, denied 326 U.S. 6S1, 
the denial of the petition for the writ was sustained where the in¬ 
dictment charged petitioner with failure to provide for a child on or 
about Mav 30. 1943. when proof showed that the child was born 
on May 31. 1943. In Ex parte Ellis 11928). 9 S.W. 2d 544. 223 Mo. 
App. 125. habeas corpus was denied even though the indictment was 
unsigned by the prosecuting attorney and charged that the offense 
was committed four months and twelve days after the indictment 
was found. In Ex jyarte Kuhns (1913). 137 Pac. 83 at 84, 36 New 
487. clerical errors appearing in a copy of indictment sent prior to 
arrival of requisition papers but not appearing in copy in such 
papers was held to be immaterial. 
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Governor of Florida for the requisition of Mary John re¬ 
ferred to “lie** instead of “she." In affirming the action 
of the lower court in denying a petition for a writ of habeas 
corpus, the maxim “lex non curat <le minimis'’ was applied 
and this Court held that the error was an inadvertence which 
was not misleading or prejudicial. Inasmuch as the al¬ 
leged error in the instant proceedings is likewise a lion- 
prejudicial inadvertence, the same maxim and the same 
reasoning should he applied in the present appeal. 

In State ex rd. Munsey v. Clough (1902), 53 Atl. 1086, 
71 X.II. 594. 67 L.K.A. 946, affirmed 196 F.S. 364 (1905), the 
court held, inter alia . that (53 Atl. at 1092) : 

The evidently clerical error in the affidavit of the 
clerk of the court, that the indictment was returned “on 
the second Monday of February, A.l). 1892," did not 
preclude a finding by the governor that the true date 
was the second Monday of February, 1902. * * * The 
objection urged on this ground is a refinement of techni¬ 
cal reasoning, which has nothing to commend it in 
modern administration of justice in criminal cases. 

And. in Ex parte Chase (1947), ISO P. 2d 199 at 201, 84 
Okl. Cr. 159. a case which is in point but which is stronger 
than is here necessary because there the requisition was 
based on a complaint and not, as here, on an indictment, the 
facts showed that the original complaint fixed the date of the 
alleged crime as March 11, 1947, but the copy of the com¬ 
plaint in the requisition papers showed the date as March 4, 
1947. The court held such discrepancy to be “ * * * an 
oversight on the part of someone in preparing a copy to 
attach to the requisition papers * * *” and denied the 

writ of habeas corpus. 29 

It is, therefore, evidently clear that lower court acted 


See also: In re Baker (1899). 57 Pac. 827. 21 Wash. 259. wherein 
the omission of the seal from the requisition papers was held to be 
immaterial; State v. Bates (1907), 112 X.W. 260. 101 Minn. 303, 
wherein the use of the word “complaint” instead of “affidavit” in 
the warrant of rendition was permitted: Collins v. Taeger tC.C.A. 
9 1 11928). 27 F. 2d S42 at 845. wherein one other than the clerk 
was permitted to sign the certificates; Ex parte Morrow (1945), 17 
X.W. 2d 767. 310 Mich. 597. wherein the use of “affidavit” instead 
of “warrant” in the court’s certificate and errors in signatures were 


correctlv in the instant case. The alleged errors in the 
accompanying papers to the requisition papers herein in 
issue were obviously the result of clerical or typographical 
errors made either when the entries were made or when 
they were copied for attachment to the requisition papers. 
In either event, such errors are immaterial since, as is 
pointed out hereinabove, the indictment is controlling. 
Hence, the Chief Judge in the extradition proceedings and 
the lower court on habeas corpus did not err in finding the 
true date of the crime to be July 8, 1952. 

4. The sufficiency of the indictment is to be yoverned by 
Pennsylvania bur. Appellant, in effect, is contending that 
the indictment found against him was insufficient since there 
is an error in the jurat on a copy of the information filed 
with the requisition papers. However, the law is now well 
established, particularly in this jurisdiction, that all ques¬ 
tions as to the sufficiency of the indictment are to be an¬ 
swered in the demanding state. 30 Appellant, therefore, 
must raise his technical objections in the courts of Pennsyl¬ 
vania. He cannot do so here. 

It will not be remiss, however, to point out that such ob¬ 
jections will not he well received. It appears, under Penn¬ 
sylvania law, that objections to defects in the information 
and proceedings prior to the indictment should be raised by 
a motion to discharge before the indictment is found; 31 that 

held to be harmless errors; Tyler v. Pierce (19.52» (Miss.). 61 So. 2d 
309 at 310. wherein the date ‘'19-1" appearing in the writ for peti¬ 
tioner’s arrest in the demanding state was held in the asylum state 
to be clarified by the indictment; People ex rel. Georgevitch v. 
Allman (1940). 31 X.E. 2d 590. 375 Ill. 363. wherein misnomers in 
the requisition papers were held immaterial; Ex fxirte Rosselle 
(1920) (Tex. Cr.). 222 WAV. 248 at 249. wherein it is stated “* * * 
If there be a technical defect in the jurat (of the Justice of the 
Peace attached to the controlling affidavit), the same may be 
amended (Parenthesis added). In general see: Pierce v. Creecy 
(1908). 210 U.S. 387; and Ex parte Riecardi (1949), 203 P. 2d 627 
at 633. 68 Ariz. 180; c.f. Ex parte Kelsey. (1941), 21 A. 2d 676, 19 
X.J. Misc. 488. involving a charge of kidnapping petitioner’s own 
child, it was found that the requisition papers were dated prior to 
the petition, affidavit and indictment. 

""Sec: Martin v. Splain (1917), 46 App. D.C. 21; Webster v. 
Splain. supra.; Wheeler v. Palmer, supra.: Depoilly v. Palmer, 
supra.; Farr v. Palmer, supra.; Hayes v. Palmer, supra. 

:!1 See: Commonwealth v. Lingle (1936) 182 A. 802,120 Pa. Super. 
434; Commonwealth v. Berke (1850) (Penna.) 60 Dauph. 577. 
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the indictment is not to he quashed because of defects or 
irregularities in the proceedings incident to the defendant's 
arrestthat the information is superseded by the indict¬ 
ment:' 1 ” that tin* date shown in the indictment is controlling: 
over the date shown in the information : :u and that formal 
defects in the indictment itself, including; misstatements as 
to the date of the offense, may he corrected at any time. 115 

Hence, it is manifestly clear that the lower court did not 
commit error by discharging the writ of habeas corpus. 
The indictment is the controlling instrument and where, as 
here, such indictment substantially charges a crime against 
the demanding state, the presence of clerical errors in ac¬ 
companying papers will not vitiate it. Appellant, therefore, 
cannot go behind such indictment in this jurisdiction during 
habeas corpus brought to test the validity of an extradition 
order, particularly when he cannot do so at the eventual 
trial in tin* demanding state. There has been no error and 
the order of the lower court should not he disturbed on 
appeal. 


B. The Fowler Case Is To Be Distinguished 

Appellant relies heavily upon the recent decision of this 
Court in Foiclrr v. Foss, supra. (Br. at pp. 0, 7). How¬ 
ever, the instant case differs from Fowler in several mate¬ 
rial respects. In the first place, the central issue in Fou ler 


See: Commonwealth v. Becrson (19441 (Penna.). 32 Del. S4, 
49 I) A: C 609. 

11:1 See: Commonwealth v. Hinchlifj (1949) (Penna.). 31 Erie 4SS; 
Commonwealth v. Schell (194G) (Penna.►. 62 Monti:. 113. 60 York 
49: Commonwealth v. Walters. (1932) (Penna.), 6 Som. 151. 43 
Lane. 286. 

144 See: Commonwealth v. Jovoieh (193S) (Penna.). 5 Soli. Reg. 
198; Commonwealth v. Spa nos (1944), 34 A. 2d 902. 153 Pa. Super. 
547. See also: Commonwealth e.c rel. Barrdi v. Ashe (1951). SO A. 
2d 62. 367 Pa. 234. cert, denied 342 U.S. 836: and Commonwealth v. 
Syren (1942). 27 A. 2d 504. 150 Pa. Super. 32. 

33 Title 19 Purdon’s Penna. Stat. Anno. §§431, 433. See: Com¬ 
monwealth v. Lawton. (1951). S4 A. 2d 3S4. 170 Pa. Super. 9; 
Commonwealth v. Streets (1933). 24 Del. 203. affd. 172 A. 31, 
113 Pa. Super. 65 (1934). In particular see: Commonwealth v. 
Vitale (1915) (Penna.). 32 Lane. 153, wherein an indictment charg¬ 
ing a murder in futuro was amended after verdict when defendant 
did not object before trial. 
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was that of fugitivitv, i.o. was the accused in the demand¬ 
ing state on the date charged. It was found on the facts 
that he was not so present. Here, the issue is one of clerical 
error in a jurat on a copy of an information accompanying 
an indictment. Secondly, in Fowler the requisition papers 
were based on an affidavit charging the crime of non-support 
on or about March 1, 1950, and a capias instanter based on 
a court judgment handed down on May 1, 1950. Here, the 
controlling indictment fixes the crime on July 8, 1952, which 
is the same date fixed in the accompanying information. 
The cited error is merely in the copied jurat on the informa¬ 
tion. 

Thirdly, the problem in Fowler was that of projecting the 
affidavit, the controlling paper since there was no indictment 
involved therein, into the future so that it could charge the 
commission of a crime on a date falling two davs after the 

*w « 

date of the affidavit. This Court would not permit such con¬ 
struction. Here, however, the indictment is controlling and 
it charges, on September 2, 1952, the commission of a crime 
by appellant on July 8, 1952. There is no problem of pro¬ 
jection and the obvious clerical error on a copy of the prior 
information is cured by the indictment. 

Finally, Fowler involved such problems as continuing 
crime, the dual elements of abandonment and nonsupport, 
and voluntary appearance in the demanding state. These 
facts and circumstances are not present in the instant case. 

Therefore, it is readily apparent that the reliance of 
appellant upon the Fowler case is without foundation. The 
action of the lower court should not be disturbed on appeal. 

C. Fugitivitv Is a Question of Fact for the Trial Court 

Even if it is assumed, arguendo, that the indictment 
herein involved, standing alone, would not support an order 
of extradition, the action of the lower court should be upheld 
because it is now well-settled that an indictment is but one 
of the elements involved in extradition. The testimony of 
witnesses in connection with the requisition request can com¬ 
plete the picture. Ellison v. S plain (1919), 49 App. D.C. 99, 
261 Fed. 247: Benson v. Palmer (190S), 31 App. D.C. 561. 
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Hero, Martin Hausrath appeared at the hearing on the ex¬ 
tradition order (R. 100) and again at the hearing on habeas 
corpus (R. 7-15). He testified that appellant was in the de¬ 
manding state on the date charged in the indictment and 
that appellant is the person so charged. Such testimony, 
coupled with the indictment, was sufficient to warrant the 
order of extradition and the dismissal of the writ. 

Appellant concedes (Br. at p. 9). and rightly so. that mere 
conflicts in the evidence is not sufficient to warrant dis¬ 
charge 3 * and that it is not proper to try the questions of 
guilt or innocence 37 or improper motives 3 " at the hearing 
on habeas corpus. However, he then proceeds to review the 
testimonv and evidence adduced at the hearing on habeas 
corpus and to argue that he could not he a fugitive since it 
was shown that he was not in the demanding state on the 
date in issue. In addition, he charges that perjury was com¬ 
mitted by the Government witness. It is, therefore, essen¬ 
tial that the discrepancies in the evidence produced by ap¬ 
pellant at the hearing be set forth. 

In the first place, evidence was introduced by appellant 
showing that certain long-distance telephone calls were 
placed from his room on the date in question (R. 31, 33) (R. 
115-116). However, not only did appellant impeach such 
evidence by his own testimony (R. 83-S5) hut the exhibits, 
per sc. show that the calls were placed late at night even 
though tlie date-times shown thereon were not clear. (R. 
116). Secondly, the testimony of witness Rice was defective 

36 See: Fou'ler v. Ross, supra.: Maktos v. Mathews, supra.; 
Stumpf v. Mathews. supra.: Wellman v. Moore (1942). 76 U.S. App. 
D.C. 175.130 F. 2d 43S: Lee U’ow Sing v. Cottone, supra.: Blevins v. 
Snyder, supra.: Barrett v. Bigger, supra.: .Jackson v. Snyder (1923), 
54 App. D.C. 23. 293 Fed. S42; Watts v. Splain. supra.: Ellison v. 
Splain. supra.: Benson v. Palmer, supra.: Hayes v. Palmer, supra.; 
c.f. Young v. Mathews (1949). S4 U.S. App. D.C. 345. 174 F. 2d 35; 
and Levy v. Splain (1920). 50 App. D.C. 31. 267 Fed. 333. 

37 See: Blevins v. Snyder, supra.: Ellison v. Splain. supra.: Goodale 
v. Splain. supra.; and Depoilly v. Palmer, supra. 

38 Sec: Pelly v. Colpoys (1941). 73 App. D.C. 395. 122 F. 2d 12, 
cert, denied 314 U.S. 622: Riley v. Colpoys (1936), 66 App. D.C. 116, 
85 F. 2d 282; Blevins v. Snyder, supra.; Goodale v. Splain, supra.; 
and Depoilly v. Palmer, supra. 
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in that the supporting exhibit did not correspond with his 
testimony, in that the exhibit indicated that his automobile 
accident took place on July 0, 1952 and not on July 8, 1952. 
(R. 50-53, 59-60) (R. 117-118). And finally, the testimony 
of appellant's wife was, at best, confused, since she repeat¬ 
edly testified as to her husband's presence in this city on 
June 8, 1952, whereas the alleged offense took place on July 
S, 1952 (R. 67-68). On the other hand, the Government pro¬ 
duced the requisition papers, including a copy of the indict¬ 
ment, and the testimony of the complaining witness. In 
view of these circumstances, and in light of the recog¬ 
nized principle that the trial court is the sole judge of 
credibility and issues of fact, it is clearly seen that no error 
was committed in the instant case when the lower court 
found that appellant was in Pennsylvania, the demanding- 
state, on the date charged. 

It should be noted, in addition to the principles set out 
hereinabove, that if appellant is ordered released on the 
technical ground of inadequate requisition papers, he may 
be rearrested after the papers have been perfected. 35 
C.J.S.. Extradition § 18. Lex neminem cogit ad vana sen 
inutilia peragenda. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
William J. Peck, 

Edward 0. Fennell, 
William B. Bryant, 

Lewis A. Carroll, 
Assistant United States Attorneys. 
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APPENDIX 

(From original files in Requisition No. 10S4.) 

This page not to be detached. 

Rri.F.s of Practice 

THE APPLICATION FOR THE REQUISITION MUST BE MADE 
BY THE DISTRICT OR PROSECUTING ATTORNEY FOR THE 
COUNTY OR DISTRICT IN WHICH THE OFFENSE WAS COM¬ 
MITTED. AND MUST BE IN DUPLICATE ORIGINAL PAPERS OR 
CERTIFIED COPIES THEREOF. 

The following must appear by the certificate of the dis¬ 
trict or prosecuting attorney: 

(a) The full name of the person for whom extradition 
is asked, together with the name of the agent proposed, to 
be properlv spelled, in Roman capital letters, for example. 
JOHN DOE. 

(b) That in his opinion the ends of public justice require 
that the alleged criminal be brought to this State for trial 
at the public expense. 

(c) That he believes he has sufficient evidence to secure 
the conviction of the fugitive. 

(d) That the person named as agent is a proper person, 
and that he has no private interest in the arrest of the 
fugitive. 

(e) If there has been any former application for a requi¬ 
sition for the same person, growing out of the same trans¬ 
action, it must be so stated, with an explanation of the 
reasons for a second request, together with the date of 
such application, as near as may be. 

(f) If the fugitive is known to be under either civil or 
criminal arrest in the State or Territory to which he is 
alleged to have fled, the fact of such arrest and the nature 
of the proceedings on which it is based must be stated. 

(g) That the application is not made for the purpose of 
enforcing the collection of a debt, or for any private pur¬ 
pose whatsoever, and that if the requisition applied for be 
granted, the criminal proceedings shall not be used for any 
of said objects. 

(h) The nature of the crime charged, with a reference, 
when practicable, to the particular statute defining and 
punishing the same. 

(i) IF THE OFFENSE CHARGED IS NOT OF RE¬ 
CENT OCCURRENCE, A SATISFACTORY REASON 
MUST BE GIVEN FOR THE DELAY IN MAKING THE 
APPLICATION. 


1. In all cases of fraud, false pretenses, embezzlement or 
forgery, when made a crime by the common law, or any 
penal code or statute, the affidavit of the principal com¬ 
plaining witness or informant that the application is made 
in good faith, for the sole purpose of punishing the accused, 
and that he dot's not desire or expect to use the prosecution 
for the purpose of collecting a debt, or for any private pur¬ 
pose, and will not directly or indirectly use the same for any 
of said purposes, shall be required, or a sufficient reason be 
given for the absence of such affidavit. 

± Proofs bv affidavit of FACTS AND CIRCUM¬ 


STANCES satisfying the Executive that the alleged crimi¬ 
nal has lied from the justice of the State, and is in the 
State on whose Executive the demand is requested to be 
made, must be given. The fact that the alleged criminal 
was in the State where the alleged crime was committed 
at the time of ihe commission thereof, and is found in the 
State upon which the requisition was made, shall be suffi¬ 
cient evidence, in the absence of other proof, that he is a 
fugitive from justice. 


3. If an indictment has been found, certified copies, in 
duplicate, must accompanv the application. 

4. IF AN INDICTMENT HAS NOT BEEN FOUND BY A GRAND 
JURY. THE FACTS AND CIRCUMSTANCES SHOWING THE COM¬ 
MISSION OF THE CRIME CHARGED, AND THAT THE ACCUSED 
PERPETRATED THE SAME. MUST BE SHOWN BY AFFIDAVITS 
TAKEN BEFORE A MAGISTRATE (A NOTARY PUBLIC IS NOT 
A MAGISTRATE WITHIN THE MEANING OF THE STATUTES), 
AND THAT A WARRANT HAS BEEN ISSUED AND DUPLICATE 
CERTIFIED COPIES OF THE SAME. TOGETHER WITH THE 
RETURNS THERETO. IF ANY, MUST BE FURNISHED WITH 
THE APPLICATION. 


5. The official character of the officer taking the affidavits 
or depositions, and of the officer who issued the warrant, 
must be duly certified. 

6. Upon the renewal of an application, for example: On 
the ground that the fugitive has fled to another State, not 
having been found in the State on which the first was 
granted, new or certified copies of papers in conformity 
with the above rules must be furnished. 


7. In the case of any person who has been convicted of 
any crime, and escapes after conviction, or while serving 
his sentence, the application may be made by the jailor, 
sheriff, or other officer having him in custody, and shall be 
accompanied by certified copies of the indictment or infor¬ 
mation, record of conviction and sentence, upon which the 
person is held, with the affidavit of such person having him 
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in custody, showing such escape with the circumstances at¬ 
tending the same. 

S. NO REQUISITION WILL BE MADE FOR THE EXTRADITION 
OF ANY FUGITIVE EXCEPT IN COMPLIANCE WITH THESE 
RULES. 


A oDiTioxAL Suggestions 


1. At tlie Interstate Extradition Conference, held in New 
York, in August, 1SS7, it was resolved by the representa¬ 
tives of the several States: “That it is in the sense of this 
Conference that the Governors of the demanding States 
discourage proceedings for the extradition of persons 
charged with petty offenses, and that, except in special 
cases, under aggravating circumstances, no demand should 
he made in such cases." 

2. Requisitions will not in cases of fornication and 
bastardy, desertion (except under special and aggravated 
circumstances), nor in any case to aid in collecting a debt 
or enforcing a civil remedy, nor in cases in which the offense 
is of such a trivial character as to leave a doubt as to the 
issuing of a mandate thereon by the Executive of another 
State or Territory; nor in a case of seduction, until an 
indictment is found and the relations of the parties clearly 
established, so as to leave no doubt that the case is one of 
seduction, and not of fornication and bastardy. 

3. Requisition will not be issued on petition alone, hut 
the copies of record and affidavits required by the preceding 
rules must in every case he furnished; and this regulation 
will be applied with special strictness in all cases where 
the charge is cheating, obtaining money by false pretenses, 
embezzlement and the like. False and deceitful representa¬ 
tions must be particularly set forth. 

4. All papers presented in connection with an application 
for a requisition must he duplicate. 

5. The agent should, when possible, be the sheriff of the 
county or his deputy. 

6. Each application must be accompanied with the legal 
fee of one dollar. 
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